APPENDIX F

Guidance issued by the Home Office under Section 182 of the Licensing Act 2003

It is considered that the extracts from the Home Office Guidance (December 2023),
shown below, have a bearing upon the application for review.

Licence Conditions — General Principles

Paragraph 1.16

Conditions on a premises licence or club premises certificate are important in setting the
parameters within which premises can lawfully operate. The use of wording such as “"must”,
“shall” and “will” is encouraged. Licence conditions:

must be appropriate for the promotion of the licensing objectives;

must be precise and enforceable;

must be unambiguous and clear in what they intend to achieve;

should not duplicate other statutory requirements or other duties or responsibilities

placed on the employer by other legislation;

e must be tailored to the individual type, location and characteristics of the premises and
events concerned;

e should not be standardised and may be unlawful when it cannot be demonstrated that
they are appropriate for the promotion of the licensing objectives in an individual case;

e should not replicate offences set out in the 2003 Act or other legislation;

e should be proportionate, justifiable and be capable of being met;

e cannot seek to manage the behaviour of customers once they are beyond the direct
management of the licence holder and their staff, but may impact on the behaviour of
customers in the immediate vicinity of the premises or as they enter or leave; and

e should be written in a prescriptive format.

Other Relevant Legislation

Paragraph 1.19

While licence conditions should not duplicate other statutory provisions, licensing authorities
and licensees should be mindful of requirements and responsibilities placed on them by other
legislation. Legislation which may be relevant includes:

The Gambling Act 2005

The Environmental Protection Act 1990

The Noise Act 1996

The Clean Neighbourhoods and Environmental Act 2005

The Regulatory Reform (Fire Safety) Order 2005

The Health and Safety at Work etc. Act 1974

The Equality Act 2010

The Immigration Act 2016

Regulators’ Code under the Legislative and Regulatory Reform Act 2006

Public Safety

Paragraph 2.8

Licence holders have a responsibility to ensure the safety of those using their premises, as a
part of their duties under the 2003 Act. This concerns the safety of people using the relevant
premises rather than public health which is addressed in other legislation. Physical safety
includes the prevention of accidents and injuries and other immediate harms that can result
from alcohol consumption such as unconsciousness or alcohol poisoning. Conditions relating to
public safety may also promote the crime and disorder objective as noted above. There will of
course be occasions when a public safety condition could incidentally benefit a person’s health
more generally, but it should not be the purpose of the condition as this would be outside the
licensing authority’s powers (be ultra vires) under the 2003 Act. Conditions should not be
imposed on a premises licence or club premises certificate which relate to cleanliness or
hygiene.

Paragraph 2.9
A number of matters should be considered in relation to public safety. These may include:



e Fire safety;

e Ensuring appropriate access for emergency services such as ambulances;

e Good communication with local authorities and emergency services, for example
communications networks with the police and signing up for local incident alerts;

e Providing information on the premises of local taxi companies who can provide safe
transportation home; and

e Ensuring adequate lighting outside the premises, particularly on paths leading to and
from the premises and in car parks.

Maintenance and Repair

Paragraph 2.17

Where there is a requirement in other legislation for premises open to the public or for
employers to possess certificates attesting to the safety or satisfactory nature of certain
equipment or fixtures on the premises, it would be inappropriate for a licensing condition to
require possession of such a certificate. However, it would be permissible to require as a
condition of a licence or certificate, if appropriate, checks on this equipment to be conducted at
specified intervals and for evidence of these checks to be retained by the premises licence
holder or club provided this does not duplicate or gold-plate a requirement in other legislation.
Similarly, it would be permissible for licensing authorities, if they receive relevant
representations from responsible authorities or any other persons, to attach conditions which
require equipment of particular standards to be maintained on the premises. Responsible
authorities — such as health and safety authorities — should therefore make their expectations
clear in this respect to enable prospective licence holders or clubs to prepare effective
operating schedules and club operating schedules.

Safe Capacities

Paragraph 2.18

“Safe capacities” should only be imposed where appropriate for the promotion of public safety
or the prevention of disorder on the relevant premises. For example, if a capacity has been
imposed through other legislation, it would be inappropriate to reproduce it in a premises
licence. Indeed, it would also be wrong to lay down conditions which conflict with other legal
requirements. However, if no safe capacity has been imposed through other legislation, a
responsible authority may consider it appropriate for a new capacity to be attached to the
premises which would apply at any material time when the licensable activities are taking
place and make representations to that effect. For example, in certain circumstances, capacity
limits may be appropriate in preventing disorder, as overcrowded venues can increase the
risks of crowds becoming frustrated and hostile.

Paragraph 2.19

The permitted capacity is a limit on the humber of persons who may be on the premises at any
time, following a recommendation by the relevant fire and rescue authority under the
Regulatory Reform (Fire Safety) Order 2005. For any application for a premises licence or club
premises certificate for premises without an existing permitted capacity where the applicant
wishes to take advantage of the special provisions set out in section 177 of the 2003 Actl, the
applicant should conduct their own risk assessment as to the appropriate capacity of the
premises. They should send their recommendation to the fire and rescue authority which will
consider it and decide what the “permitted capacity” of those premises should be.

The Role of Responsible Authorities

Paragraph 9.12

Each responsible authority will be an expert in their respective field, and in some cases

it is likely that a particular responsible authority will be the licensing authority’s main

source of advice in relation to a particular licensing objective. For example, the police

have a key role in managing the night-time economy and should have good working
relationships with those operating in their local area. The police should usually therefore be the
licensing authority’s main source of advice on matters relating to the promotion of the crime
and disorder licensing objective. However, any responsible authority under the 2003 Act may
make representations with regard to any of the licensing objectives if they have evidence to
support such representations. Licensing authorities must therefore consider all relevant
representations from responsible authorities carefully, even where the reason for a particular
responsible authority’s interest or expertise in the promotion of a particular objective may not



be immediately apparent. However, it remains incumbent on all responsible authorities to
ensure that their representations can withstand the scrutiny to which they would be subject at
a hearing.

Determining Actions that are Appropriate for the Promotion of the Licensing
Objectives

Paragraph 9.42

Licensing authorities are best placed to determine what actions are appropriate for the
promotion of the licensing objectives in their areas. All licensing determinations should be
considered on a case-by-case basis. They should take into account any representations or
objections that have been received from responsible authorities or other persons, and
representations made by the applicant or premises user as the case may be.

Paragraph 9.43
The authority’s determination should be evidence-based, justified as being appropriate for the
promotion of the licensing objectives and proportionate to what it is intended to achieve.

Paragraph 9.44

Determination of whether an action or step is appropriate for the promotion of the licensing
objectives requires an assessment of what action or step would be suitable to achieve that
end. While this does not therefore require a licensing authority to decide that no lesser step
will achieve the aim, the authority should aim to consider the potential burden that any
condition would impose on the premises licence holder (such as the financial burden due to
restrictions on licensable activities) as well as the potential benefit in terms of the promotion of
the licensing objectives. However, it is imperative that the authority ensures that the factors
which form the basis of its determination are limited to consideration of the promotion of the
objectives and nothing outside those parameters. As with the consideration of licence
variations, the licensing authority should consider wider issues such as other conditions
already in place to mitigate potential negative impact on the promotion of the licensing
objectives and the track record of the business. Further advice on determining what is
appropriate when imposing conditions on a licence or certificate is provided in Chapter 10. The
licensing authority is expected to come to its determination based on an assessment of the
evidence on both the risks and benefits either for or against making the determination.

Conditions Attached to Premises Licences

Paragraph 10.2

Conditions include any limitations or restrictions attached to a licence or certificate and
essentially are the steps or actions that the holder of the premises licence or the club
premises certificate will be required to take or refrain from taking in relation to the
carrying on of licensable activities at the premises in question. Failure to comply with
any condition attached to a licence or certificate is a criminal offence, which on
conviction is punishable by an unlimited fine or up to six months’ imprisonment. The
courts have made clear that it is particularly important that conditions which are
imprecise or difficult for a licence holder to observe should be avoided.

Imposed Conditions

Paragraph 10.8

The licensing authority may not impose any conditions unless its discretion has been
exercised following receipt of relevant representations and it is satisfied as a result of a
hearing (unless all parties agree a hearing is not necessary) that it is appropriate to
impose conditions to promote one or more of the four licensing objectives. In order to
promote the crime prevention licensing objective conditions may be included that are
aimed at preventing illegal working in licensed premises. This provision also applies to
minor variations.

Paragraph 10.9
It is possible that in some cases no additional conditions will be appropriate to promote the
licensing objectives.

Proportionality
Paragraph 10.10



The 2003 Act requires that licensing conditions should be tailored to the size, type, location
and characteristics and activities taking place at the premises concerned. Conditions should be
determined on a case-by-case basis and standardised conditions which ignore these individual
aspects should be avoided. For example, conditions should not be used to implement a general
policy in a given area such as the use of CCTV, polycarbonate drinking vessels or identity
scanners where they would not be appropriate to the specific premises. Conditions that are
considered appropriate for the prevention of illegal working in premises licensed to sell alcohol
or late night refreshment might include requiring a premises licence holder to undertake right
to work checks on all staff employed at the licensed premises or requiring that evidence of a
right to work check, either physical or digital (e.g. copy of any document checked or a clear
copy of the online right to work check) is retained at the licensed premises. Licensing
authorities may also wish to consider placing additional conditions on licences to safeguard
patrons against spiking, if deemed appropriate and proportionate for a specific venue where
there is evidence to justify such action (a definition of spiking can be found in para 2.7).
Licensing authorities and other responsible authorities should be alive to the indirect costs that
can arise because of conditions. These could be a deterrent to holding events that are valuable
to the community or for the funding of good and important causes. Licensing authorities should
therefore ensure that any conditions they impose are only those which are appropriate for the
promotion of the licensing objectives.

Reviews

Paragraph 11.10

Where authorised persons and responsible authorities have concerns about problems identified
at premises, it is good practice for them to give licence holders early warning of their concerns
and the need for improvement, and where possible they should advise the licence or certificate
holder of the steps they need to take to address those concerns. A failure by the holder to
respond to such warnings is expected to lead to a decision to apply for a review. Co-operation
at a local level in promoting the licensing objectives should be encouraged and reviews should
not be used to undermine this co-operation.

Powers of a Licensing Authority on the Determination of a Review

Paragraph 11.16

The 2003 Act provides a range of powers for the licensing authority which it may exercise on
determining a review where it considers them appropriate for the promotion of the licensing
objectives.

Paragraph 11.17

The licensing authority may decide that the review does not require it to take any further steps
appropriate to promoting the licensing objectives. In addition, there is nothing to prevent a
licensing authority issuing an informal warning to the licence holder and/or to recommend
improvement within a particular period of time. It is expected that licensing authorities will
regard such informal warnings as an important mechanism for ensuring that the licensing
objectives are effectively promoted and that warnings should be issued in writing to the licence
holder.

Paragraph 11.18

However, where responsible authorities such as the police or environmental health officers
have already issued warnings requiring improvement - either orally or in writing - that have
failed as part of their own stepped approach to address concerns, licensing authorities should
not merely repeat that approach and should take this into account when considering what
further action is appropriate. Similarly, licensing authorities may take into account any civil
immigration penalties which a licence holder has been required to pay for employing an illegal
worker.

Paragraph 11.19
Where the licensing authority considers that action under its statutory powers is appropriate, it
may take any of the following steps:

¢ modify the conditions of the premises licence (which includes adding new conditions or
any alteration or omission of an existing condition), for example, by reducing the hours
of opening or by requiring door supervisors at particular times;



e exclude a licensable activity from the scope of the licence, for example, to exclude the
performance of live music or playing of recorded music (where it is not within the
incidental live and recorded music exemption)

¢ remove the designated premises supervisor, for example, because they consider that
the problems are the result of poor management;

e suspend the licence for a period not exceeding three months;

e revoke the licence.

Paragraph 11.20

In deciding which of these powers to invoke, it is expected that licensing authorities should so
far as possible seek to establish the cause or causes of the concerns that the representations
identify. The remedial action taken should generally be directed at these causes and should
always be no more than an appropriate and proportionate response to address the causes of
concern that instigated the review.

Paragraph 11.21

For example, licensing authorities should be alive to the possibility that the removal and
replacement of the designated premises supervisor may be sufficient to remedy a problem
where the cause of the identified problem directly relates to poor management decisions made
by that individual.

Paragraph 11.22

Equally, it may emerge that poor management is a direct reflection of poor company practice
or policy and the mere removal of the designated premises supervisor may be an inadequate
response to the problems presented. Indeed, where subsequent review hearings are
generated, it should be rare merely to remove a succession of designated premises supervisors
as this would be a clear indication of deeper problems that impact upon the licensing
objectives.

Paragraph 11.23

Licensing authorities should also note that modifications of conditions and exclusions of
licensable activities may be imposed either permanently or for a temporary period of up to
three months. Temporary changes or suspension of the licence for up to three months could
impact on the business holding the licence financially and would only be expected to be
pursued as an appropriate means of promoting the licensing objectives or preventing illegal
working. So, for instance, a licence could be suspended for a weekend as a means of deterring
the holder from allowing the problems that gave rise to the review to happen again. However,
it will always be important that any detrimental financial impact that may result from a
licensing authority’s decision is appropriate and proportionate to the promotion of the licensing
objectives and for the prevention of illegal working in licensed premises. But where premises
are found to be trading irresponsibly, the licensing authority should not hesitate, where
appropriate to do so, to take tough action to tackle the problems at the premises and, where
other measures are deemed insufficient, to revoke the licence.



